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OPINION

Alcorn County Electric Power Association (*ACE,” “Defendant,” or “Appelant”) is a
member-owned non-profit electric service cooperative organized and doi ng business under thelaws
of the State of Mississippi for the purpose of providing electric servicesto its membersin Alcorn
County, Mississippi, pursuant to a certificate of authority from the Mississippi Public Service
Commission. Pickwick Electric Cooperative(“PEC,” “Plaintiff,” or“ Appelleg”’) isamember-owned
non-profit el ectric cooperative organi zed and doing businessunder thelaws of the State of Tennessee
for the purpose of providing el ectric servicetoitsmemberswithinitsexclusive geographicterritory,
which includes McNairy County, Tennessee. In the fall of 2002, ACE constructed a three-phase,



12,000 volt electric line and related el ectric distribution facilities (including lighting and secondary
facilities for serving ultimate consumers) within PEC’ s territory in McNairy County.

On April 22,2003, PEC filed aComplaint in the Chancery Court of McNairy County against
ACE seeking a mandatory injunction to compel ACE to remove its power lines and distribution
facilitiesfrom McNairy County. The sole ground relied upon by PEC in the complaint wasthat the
erection and maintenance of theselinesand facilitiesviolated T.C.A. 865-34-103 because ACE was
allegedly a“non-consumer owned electric system” within the meaning of that statute. On May 5,
2003, ACE filed its Answer denying that it was a “non-consumer owned electric system.”
Incorporated into ACE’'s Answer was a Motion to Dismiss on the grounds that the restrictive
provisions of T.C.A. 865-34-103 were not applicable to ACE because ACE was an “eectric and
community service corporation,” asthat termis used in the Tennessee statutes.

The matter was heard by the court sitting without ajury on August 25, 2003. On October 24,
2003, thetrial court entered its* Final Decree and Judgment” (the“ Judgment”), which incorporates
the”Tria Opinion” by reference. Specifically, thetrial court heldthat: (1) ACE isa*”non-consumer
owned e ectric system” under Tennessee law and, therefore, that ACE hasviolated T.C.A. 865-34-
103 by constructing and maintaining its electrical distribution facilities outside its geographic
territory; (2) that ACE’s facilities directly encroach upon PEC's exclusive territorial rights as
provided by Tennessee law; (3) that ACE’ sfacilitieslimit or preclude PEC’ s ability to expand or to
safely maintain its system; (4) that ACE’s equipment is placed in violation of the National Electric
Safety Code (“NESC”).

ACE appeals and raises one issue for review as stated in its brief: Whether ACE isa*non-
consumer owned electric system” within the meaning of Section 65-34-103, Tennessee Code
Annotated. If ACE is not a “non-consumer owned electric system” as that term is defined by
Tennessee law, then Section 65-34-103, Tennessee Code Annotated, isnot applicabletoit; and the
trial court erred in overruling its motion to dismiss.

The trial court’ s interpretation of the statutory scheme at issue in this case is a question of
law. Assuch, our review of thetria court’sorder is de novo upon the record with no presumption
of correctness accompanying the trial court’s conclusions of law. See Tenn. R. App. P. 13(d);
Waldron v. Delffs, 988 S.\W.2d 182, 184 (Tenn. Ct. App. 1998); Simsv. Stewart, 973 S.W.2d 597,
599-600 (Tenn. Ct. App. 1998).

T.C.A. 865-34-103 (1993), under which the trial court granted PEC's request for an
injunction, reads, in pertinent part, as follows:

65-34-103. Non-consumer owned electric system — Expansion
limits. — No non-consumer owned electric system may construct,
acquire, or maintain facilities, lines, poles, or other equipment used
or useful for the distribution or sale of electricity outside its current
geographic territory, nor may any non-consumer owned electric
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system provide, by sale or otherwise, el ectricity to any parcel of land
located outside its current geographic territory.

A “non-consumer owned electric system” is defined at T.C.A.865-34-102(4) (1993) as follows:

“Non-consumer owned electric system” means any public electric
system other than electric and community service cooperatives and
municipal electric systems....

ACE arguesthat it is an “electric and community service cooperative” and, therefore, not a * non-
consumer owned electric system,” which is subject to the restrictions of T.C.A. 865-34-103. An
“electric and community service cooperative’ isdefined at T.C.A. 865-25-202(4) (Supp. 2003) as
follows:

“Cooperative” or “cooperatives’ means one (1) or more nonprofit
cooperative membership corporations heretofore or hereafter
organized under or otherwise subject to this part, including
corporations transacting business in Tennessee pursuant to 865-25-
221 under this part or under its predecessor, the Electric Cooperative
Law, hereinafter called “foreign corporations.”

T.C.A. 865-25-221(a) (1993) defines a“foreign corporation” as follows:

Any corporation organized on a nonprofit or a cooperative basis for
the primary purpose and/or for one (1) or more secondary purposes
and operating in a state adjacent to this state shall be permitted to
transact businessin this state without complying with any statute of
thisstate pertaining to the qualification of foreign corporationsfor the
transaction of business in this state.

Under the statutory scheme outlined above, if ACE qualifiesasan “ electric and community service
cooperative” under T.C.A. 865-25-202(4), then it is not a“ non-consumer owned el ectric system”
subject toinjunction under T.C.A. 865-34-103. According to the stipulated facts, ACE isamember
owned nonprofit corporation organized for the primary purpose of providing electricity to its
membersin Mississippi, astate adjacent to Tennessee. Wefind, therefore, that ACE isan “electric
and community service cooperative” under T.C.A. 865-25-202(4), and could also be defined as a
foreign corporation under T.C.A. 8 68-25-221(a). Because ACE is not a “non-consumer owned
electric system,” wefind that thetrial court erred in enjoining ACE to removeitslinesand facilities
under T.C.A. 865-34-103.

Although PEC does not alege any grounds other than those found at T.C.A. 865-34-103in

its Complaint, at the hearing on this matter, PEC proffered the testimony of its employee Carl
Dudley. Mr. Dudley testified that the placement of ACE’slinesand facilitiesisin violation of the
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NESC, and that ACE’s equipment interferes with PEC’s ability to service and/or expand their
equipment located in the area. Despite the fact that PEC’ s Complaint was not amended to include
allegations that ACE’s equipment was placed in violation of the NESC or that it hindered PEC’s
ability to serviceits own system, no objection was made regarding this evidence. Rule 15.02 of the
Tenn. R. Civ. P. reads, in relevant part, as follows:

When issues not raised by the pleadings are tried by express or
implied consent of the parties, they shall be treated in all respects as
if they had been raised in the pleadings. Such amendment of the
pleadings as may be necessary to cause them to conform to the
evidence and to raise these issues may be made upon motion of any
party at any time, even after judgment; but failure so to amend does
not affect the result of the trial of these issues.

(Emphasis added).

Consequently, the fact that PEC's Complaint does not include an allegation that the
placement of ACE’ sequipment isasafety hazard or ahinderanceto PEC’ sown maintenance and/or
expansion efforts does not invalidate the trial court’s finding on the matter.

Mr. Dudley’s testimony is largely undisputed; however, there was not a comprehensive
inquiry below asto ACE’ s alleged violations of safety standards, or asto the extent, if any, of their
interference with PEC’ s equipment.

For the foregoing reasons, we reverse the trial court’s Judgment. We remand the case for
such further proceedings as may be necessary to determine whether and to what extent ACE’ slines
and facilities are placed in violation of the NESC, whether and to what extent ACE’ s equipment
hinders PEC’ s ahility to expand and/or maintain its own equipment and, if any violationsexist, then
to determine the means by which those violations may be remedied. Costs of this appea are
assessed one-half to Appellant, Alcorn County Electric Power Association, and its surety, and one-
half to the Appellee, Pickwick Electric Cooperative.

W. FRANK CRAWFORD, PRESIDINGJUDGE,W.S.



